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The first point made by the defendant in error is 


not well taken. 


Counsel has examined the record in the cases in 
this circuit cited in the brief of the defendant in error 
upon this point and finds that in not one of them was 
there any suggestion or hint or a request for a finding 
on behalf of the plaintiff in error. At page 65 of the 


record in this case we find a plain challenge to the 
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evidence. While a formal motion was not made, we 
submit that the record plainly shows that the point 
was made that under all the evidence in the case de- 
fendant (plaintiff in error) was entitled to a Judgment. 
This we submit is sufficient under all the cases cited by 
the defendant in error in his brief. No formal or set 
language is required to constitute a challenge to the 
evidence. It is sufficient if the plaintiff in error called 
to the attention of the trial court the point that the 
evidence is insufficient to justify recovery by his ad- 
versary. The holdings in all the cases amount to this, 
that there must be a request for a finding for the 
plaintiff in error. The findings of a trial court are 
mixed findings of law and fact, and we respectfully 
contend that if the plaintiff in error makes the point 
in the trial court that he is entitled to judgment, the 
appellate court must review the sufficiency of the evi- 
dence to sustain the recovery. We submit that the 
language found on page 65 of the record in this case, 
“that in any event under all the evidence in the case 
the defendant was entitled to judgment” satisfies this 


requirement. 
Buuday vs. Huntington, 224 Fed. 47. 


A reading of the opinion of the trial court cannot 
fail to convince this court that the trial court treated 


this request of the defendant (plaintiff in error) as a 
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challenge to the evidence, and disposed of the case upon 
that theory. In recent years the courts have departed 
from the ancient rule that form is everything. It is 
not necessary that there should be a formal challenge 


in any set words. 


Ie 

If we understand the counsel for defendant in er- 
ror, his position is this, that because plaintiff in error 
failed to secure an immediate ruling by the court upon 
its objection to the introduction of any testimony to 
support the complaint (Tr. p. 24) there can now be 
no review of this matter. We have always understood 
that an exception imported a ruling. It is in the very 
nature and essence of an exception that there be a rul- 
ing of the court. How can counsel except to non- 
action’ It is to the affirmative action of the court that 
exception is saved. So long as the ruling upon this 
objection remained in the breast of the court, we 
could not except to it, nor could we incorporate in the 
bill of exceptions any exception to the ruling because 
it was not made at the trial. We did except at the very 
earliest opportunity, namely, when the general finding 
was made. There never was any ruling on this 
objection except as it inheres in the general finding, 
and to this it is conceded we did properly except. We 


respectfuliy submit that the action of the court sub- 
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sequent to the closing of the trial is not a part of the 
bill of exceptions. 

3 GyewZs. 

2 Cye, 1068. 

Wesson vs. Saline County, 73 Fed. 917. 


Aetna Insurance Co. vs. Boon, 95 U. S. 117, 
24 L. ed. 395. 


IIT. 

Counsel is entirely in error in his comment upon 
the ruling of the Supreme Court of the State of Wash- 
ington in the case of Schubach vs. Redelsheimers Ea- 
ecutors. 'The court held directly the opposite of what 
Counsel stated on page 18 of the brief of the defendant 
in error. The court held that the executor of a non- 
intervention will need uot present his claim to the 
eourt for allowance; that the court was without juris- 
diction to pass upen it, and that it was the duty of a 
co-executor to pass upon it; and the court did sanction 
and sustain a suit brought by the assignee of an execu- 
tor against both executors upon a claim rejected by a 
co-executor, 

ie 

We submit that our 9th and 10th assignments of 
error should be sustained. In the brief of the defend- 
ant in error it Is virtually admitted that the court erred 
in admitting this evidence over the objection and excep- 


tion of the plaintiff in error and begs the question by 


assuming that it was not prejudicial. In view of the 
liberal award, clearly it is prejudicial. Counsel for the 
defendant in error very strenuously conceded through- 
out his bref that the finding of faet of the trial court 
in the case tried in a Federal court upon waiver of a 
jury has all the effect of a verdiet of a jury. It log- 
ieally follows that in all respects the trial court sitting 
without a jury must be deemed to be in law the jury. 
The erronecus admission of testimony before a jury, 
counsel concedes, is always erroneous; and we submit 
therefore, that it should be held by the eourt that the 
adnussion of this testimony was erroneous, and upon 
this ground, if upon no other, the Judgment should be 
neversed. 

It is an absurdity to say that the plaintiff in error 
was not prejudiced by the admission of this evidence. 
It is not to be presumed that the trial court admitted 
evidence with the deliberate intention of not consider- 
ing it in making up his findings and award. It would 
border upon the ridiculous for a trial court, sitting 
without a jury, to admit evidence of this kind and dis- 
regard it in making up his findings. The atten- 
tion of the trial court had been challenged by the objec- 
tions and exceptions of the plamtiff in error, and most 
certainly he mtended to consider this evidence when 


he admitted it, and he did consider it. It is not urged 
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and cannot be urged that there was any other evidence 
of the same facts. 
V. 

On page 33 of the brief of defendant in error the 
assertion is made that we saved no exception to the 
evidence of the witness Gorham. The court should 
bear in mind the manner in which the testimony of the 
witness Gorham was given. It will appear at page 
63 of the record that no questions were asked of the 
witness. He made a statement without any questions 
being previously asked. As soon as it became evident 
that the witness was going to testify to the consulta- 
tion with his chent, and the advice given by him, objec- 
tion was interposed to all of it. We could not object 
when no questions were asked, and it is plainly apparent 
from the state of the record that the objection went to 
all of the testimony of the witness. The trial court so 
understood and counsel for defendant in error so un- 
derstood it, and we submit that owing to the manner 
in which the testimony was given, the objection should 
be held to go to all of the testimony of the witness. 

ME 

Finally we contend that all the evidence which 
was Offered by the defendant in error to show that the 
services herem sued for were not included in the suit 
in the Superior Court was improperly admitted over 


the objection and exception of the plaintiff in error, 
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and Counsel for defendant m error admits this in his 
brief. That is, he admits that it was admitted over the 
objection and exception of the plaintiff in error. This 
being so, we submit that we have shown in our brief 
that the stipulation appearing at pages 23 and 56 of 
the record to the effect that “ship’s broker” and “ship’s 
agent” should mean the same thing, makes this suit 
one for services as a ship’s broker rendered within a 
period for which the defendant in error had already 
recovered a judgment. It appearing to the court that 
upon a contract of oral employment the defendant in 
error had rendered certain services as a “ship’s broker” 
or “ship’s agent” (it is immaterial which) during a pe- 
riod of vears and had sued and recovered for these 
services, he could not show as against our plea of for- 
mer recovery that in fact he sued for other and different 
services in the first action. He is absolutely bound by 
the reeord as he has made it, and we submit that all 
of this testimony must come out. With this testimony 
out the only evidence left in the case shows conclusively 


that the defendant in error had already recovered. 


We reiterate our position as stated in the con- 


cluding page of our opening brief. 
Respectfully submitted, 
JAMES KIEFER, 


Attorney for Plaintiff in Error. 
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